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MEMORANDUM DECISION ON MOTION FOR LEAVE TO AMEND COMPLAINT

The plaintiff moves for leave to file a second amended complaint; specificaly, he seeksto add a
clam for punitive damagesin this action brought under the Employee Polygraph Protection Act (“EPPA”),
29 U.S.C. §2001 et seg. | grant the motion

Leaveto amend “shdl befredy given when justice sorequires” Fed. R. Civ. P. 15(a), and thereis
no question in this case that the plaintiff’s request istimely. Defendant V.I.P., Inc. opposes the mation,
asserting that the proposed amendment “is legdly insufficient on its face” Memorandum in Support of
Defendant V.I.P Inc’s Objection to Plaintiff’'s Motion to File a Second Amended Complaint
(“Oppodition”) (Docket No. 32) at 1. A court may deny amoation to amend a pleading when “it believes
that, assameatter of law, amendment would befutile.” Carlov. Reed Rolled Thread Die Co., 49 F.3d 790,
792 (1st Cir. 1995).

The parties vigoroudy digpute the question whether punitive damages are available in a private

action under the EPPA. Thisisan issue which does not appear to have been resolved by any federal court



in areported decison. The court in Mennen v. Easter Sores, 951 F. Supp. 838 (N. D. lowa 1997),
cited by the plaintiff, suggests that punitive damages may be available pursuant to the Civil Rights Act of
1991, specifically 42 U.S.C. §1981a(b)(1), for EPPA claims, but concludesthat “[€]ven assuming that an
award of punitive damages is avalable under the EPPA, because the record is aisent any evidence
indicating awillful or reckless disregard for [the plaintiff’ g rights, the court finds that an award of punitive
damagesis not warranted,” 951 F. Supp. at 866. In this case, the proposed second amended complaint
doesnot mention section 1981a. Itisclear by thetermsof that statutethat it gopliesonly to actions brought
under 29 U.S.C. 88 791 & 794 and 42 U.S.C. 88 2000e-2, 2000e-3, 2000e-5, 2000e-16, 12112
&12117(a). 42U.S.C. §1981a(a)(1)-(3). Sincethe proposed amended complaint doesnot mention any
of these statutes, Mennen provides little guidance.
The plaintiff contends that the language of the EPPA is sufficient to make punitive damages
avalable. The pertinent portion of the statute provides:
An employer who violates this chapter shdl be ligble to the employee or
prospective employee affected by such violation. Such employer shdl beliable
for such legd or equitablerelief asmay be gopropriate, including, but not limited
to, employment, reinstatement, promotion, and the payment of lost wages and
benefits
29 U.S.C. § 2005(c)(1). V.I.P. argues that, because the EPPA makes pendties available in actions
brought by the Secretary of Labor, 29 U.S.C. § 2005(a), it makes punitive damages unavailablein actions
brought by private litigants, under the canon of construction known asexpressio uniusexclusio alterius,
Oppostion at 4. However, the pendty at issuein subsection (a) of section 2005 isexpressy characterized
asadcivil pendty. The existence of a gatutory civil pendty, recoveradle only by the government, is not
necessaxily incongstent with the availability of punitive damages to a private litigant. See, e.g., United

Satesv. Southern Mgt. Corp., 955 F.2d 914, 916 (4th Cir. 1992) (appea from award of compensatory



and punitive damages, civil pendtiesandinjunctiverdief); United Statesv. Rent Am. Corp., 734 F. Supp.
474, 475, 481-82 (S. D. Ha 1990) (both civil pendty and punitive damages for individud plaintiffs
available under federd Fair Housing Act; term “monetary damages’ includes punitive damages).

TheFirgt Circuit has not addressed the preciseissue presented by the pending motion — nor, for dll
that appearsinthereportsof decisonsof thefedera courts, hasany other court— but one of itsdecisons,
and one decison from the Supreme Court, do provide relevant guidance. In Franklin v. Gwinnett
County Pub. Schs., 503 U.S. 60 (1992), the Supreme Court said that “[t]he generd rule. . . isthat absent
clear direction to the contrary by Congress, the federa courts have the power to award any appropriate
relief in a cognizable cause of action brought pursuant to a federd datute” id. at 70-71. It cannot
reasonably be said that the language of 29 U.S.C. § 2005(c) provides “clear direction” that punitive
damages are not available in private actions under the EPPA.

In Reich v. Cambridgeport Air Sys., Inc., 26 F.3d 1187, 1190-91 (1<t Cir. 1994), the First
Circuit gpplied the language from Gwinnett quoted above in the course of congtruing the term “dll
gopropriate relief” in afederd statute to include monetary damages. 1t noted that further language in the
datute at issue including certain specific remedies “neither suggests nor is a ‘clear direction’ that other
remedies are precluded.” 1d. at 1191. Itasonotedindictathat, after Gwinnett, “it isdifficult to exclude
even exemplary damageswhere otherwisejugtified in particular circumstances” 1d. (emphedsin origind).
In each of thethree cases cited by the defendantsin support of their contention that punitive damages*” have
not usudly beendlowed” in casesinwhich private plaintiffs sought to recover under federd statutesthat do
not expresdy provide for them, other provisons of the statutes at issue, or methods of analysis no longer

appropriate after Gwinnett, made punitive damagesinappropriate. In particular, theanayssin Barnesv.



Gorman, 536 U.S. 181 (2002), the only Supreme Court case cited in thisregard by the defendants,* was
based on the fact that the statute being construed had been enacted under the Spending Clause of the
United States Congtitution, requiring it to be construed in a manner andogous to contract law, id. at 185-
86. Thereisand can be no contention that the EPPA was enacted under the Spending Clause.
TheFira Circuit' sanadydsin Reich persuades methat the proposed amendment at issuewould not
be futile as a matter of law. Accordingly, the motion for leave to file a second amended complaint is

GRANTED.

Dated this 31st day of October 2003.

/9 David M. Cohen

David M. Cohen

United States Magidtrate Judge
Plaintiff
WILLIAM DEETJAN represented by GUY D. LORANGER

NICHOLS & WEBB, P.A.
110 MAIN STREET

! The other two cited cases, both from the Second Circuit, predate Gwinnett by 25 years. InGlobusv. Law Research
Serv., Inc., 418 F.2d 1276 (2d Cir. 1969), the court held that punitive damages were not available for private actions aleging
violations of section 17(a) of the Securities Act of 1933 because such damages were not necessary for the effective
enforcement of the Act, id. at 1283-85. In Green v. Wolf Corp., 406 F.2d 291 (2d Cir. 1968), the court held that statutory
language making available “actual damages” for private suits under section 10(b) of the Securities Act of 1934 did not
include punitive damages, id. at 302. Section 2005(c) uses the term “legal damages,” not “actual damages.” The
difference would be significant even if the decision in Gwinnett had not been issued in the interim.
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